t   There   is  no  question  that Mr.   Peters engaged  in protected
activity  by repeatedly complaining to his foreman,   Art Brown,
about what he believed to be faulty and dangerous brakes on the
truck he was  assigned to drive.     He made numerous  complaints
about the  state of  the brakes on his assigned truck in the two
or  three weeks  prior to the accident.     Each time his foreman
would call maintenance and one of the mechanics would come out
and check  them.     When the mechanic would get there,   there was
invariably nothing the matter with the-brakes.     Foreman Brown
and Peters both further testified that the driver pf the truck
on the other shift,   one Gene Liber,  never complained about the
truck's brakes  and in fact denied having any problem when
specifically asked about the brakes by Brown or Peters.     Never-
theless,   reading  the  record  as  a whole,   I  find that it  is
entirely possible that Peters was experiencing an  intermittent
problem with  the  truck's  brakes,   and,   in  fact,   inadequate
brakes  may well  have  at  least  contributed  to  the  July  14   acci-
dent.     Accordingly,   Mr.   Peters has established the  first ele-
ment  of   a  prima  facie .case of discrimination,   i.e. ,   he  has
shown  to  my  satisfaction  that he did indeed  engage   in  protected
activity.

Foreman  Brown  testified  that  in every event,   in response
to  every  complaint,   even though he was beginning to wonder
about Peters'   complaints,   he called maintenance and had the
brakes   checked  out  and  they  always  checked okay.     Peters
concurs with this testimony in substantial part.     I  also  find
Brown's   testimony credible to the effect that he never  told
Peters   to  operate  the  truck without brakes  or with  bad  brakes,
but  rather  told Peters  that  if the brakes were bad,   "take  it
to  the  parking  lot  and park  it".     I  therefore  find  that
Mr.   Peters  has   failed  to  establish  the second element of  a
prima  facie case,   that is,  he has not shown  that the adverse
action  by  the operator was motivated in any  part by  the  pro-
tected  activity.

Even  had Mr.   Peters  established a prima  facie  case  herein,
I   find  that  case rebutted by the operator's  evidence of  valid
non-protected business reasons for the removal of Mr.   Peters
as  an  equipment operator.     Mr.   Robert J.   Bacha testified  that
the only piece of equipment Peters was ever  able to  satisfac-
torily operate  for the company was a  "2400"  dragline,  and that
particular machine is no longer in use.     Thereafter Peters was
tried  out  as  a  highlift operator,   bulldozer  operator and,
lastly,   as an end dump operator   (truck driver).

He  had problems with operating the end dump truck  inde-
pendent  of  the  July  14  accident as  a result  of which,   according
i-o  Bacha     the  company  removed him from the  truck  driving   ]ob
and  re-assigned him as  a  laborer.     After he  had been operating
the end dump for several months there were numerous  complaints
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